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Introduction

Constitutional Legislation

1867 Canadian Constitution Act

According to the Canadian Constitution the Parliament and Government of Canada shall take all
the necessary actions to comply with the Treaties signed and ratified between Canada and
foreign countries (Section 132 of the Constitutional Act 1867). This supports the obligation of
Canadian Government to guarantee the involvement in employment insurance program of all
the Canadian citizens, regardless of the form of their employment, as the right of Social
Security, which includes social insurance, stipulated in Canadian Constitution as well as
International Covenant on Economic, Social and Cultural Rights.

1976 International Covenant on Economic, Social and Cultural Rights

This right was reinforced when the Canadian government ratified the International Covenant on
Economic, Social and Cultural Rights (signed and ratified on May 19th 1976) which states that
The States Parties to the present Covenant recognize the right of everyone to social security,
including social insurance (Article 9).

1982 Canadian Charter of Rights and Freedoms

As stated earlier The Canadian Constitution (Constitution Act 1982, Article 7) stipulates that
everyone has the right to life, liberty and security of the person.

The section on court cases, introduces two Federal Court of Appeal cases, which dealt with a person’s 
right to participate in Canada’s social programs and a Placement Agencyobligation as the 
employer of record to administer the individual`s premium contributions while also
contributing the employer’s premiums for these two programs. The message to all placement
 agenciesfurther clarified the obligations of placement agencies in this matter.

The section on Canada’s Social Programs highlights the clauses within those 
respective acts andregulations, which again relate to the rights of the person.

The section on Constitutional Legislation highlights sections from two Constitutional Acts 
and excerptfrom the International Covenant, ratified by Canada, additionally an official 
comment to the Treaty,relative to the general right for Social Security.

The rights of an individual are central to a discussion of contract labour engagement.



2008 General Comment No.19 – The right to social security (art.9)

Economic and Social Council of UN further prepared a General Comment to the article no. 9
(The right of social security) to give a more detailed explanation of what would be included in
the right  of social security, and all the necessary steps that State Countries should take to
reinforce it properly.

Canada’s Social Programs

Employment Insurance

Section 4(g) enables Commission to include in insurable employment individuals who are not 
employedunder the contract of service, but the nature of work as well as the terms and 
condition are similar tothose under the contract of service.  Justice Heald J. (Jean Sheridan O/A 
Accent Nurses Registry v.M.N.R.) relied on this section, determining that 12(g) of 
Unemployment Insurance Regulations(6(g) of EI regulations) will be applicable to the 
self-employed individuals, including them intoinsurable employment.

Employment Insurance Act

4 elements of the relationship are necessary to make this section applicable:

1. There must be employment of a person;
2. That person must have been placed in that employment by a placement or employment

agency;

Section 6(g) of the Employment Insurance Regulations (which is identical to the previous 12(g) 
of theUnemployment Insurance Regulations) includes self-employed individuals into insurable 
employment.  Justices in the further court cases relied upon this section in making their 
decision regarding insurabilityof the self-employed individuals.

3.    That person performed services under the direction and control of a client of the           
        agency;
4.    That person was remunerated by the Agency for the performance of those services.

It is necessary to understand all the nuances regarding self-employed individuals and 
highly-skilledworkers during analysis of the elements outlined above.



Federal Court of Appeal
Canadian Courts recognize the right of Canadian citizens to participate in Canada’s social
programs. This right is supported by two relevant court cases cited further.

In both decisions, the courts recognized Placement Agencies as an employer where those
Placement Agencies engage the services of individuals who are then “placed” into a contract
relationship with the end client of the Placement Agency.

1985 Accent Nurses Registry v MNR

Justice Heald J. through his in-depth analysis confirmed that workers who deliver their services
as independent contractors having been placed in that employment (which includes business,
trade or occupation) by an employment or placement agency that remunerates them are
included in insurable employment. The type of contract (whether Contract OF Services or a
Contract FOR Service) was not a determinant in this relationship.

Canada Pension Plan includes self-employed persons into Pensionable employment 
regardless ofwhether individual was placed in that employment by employment or 
placement agency.

Section 7 of the Insurable Earnings and Collection of Premiums Regulations confirms the status 
of theplacement or employment agency as a deemed employer of the person placed in 
insurable employmentby placement or employment agency.

Canada Pension Plan

In Jean Sheridan O/A Accent Nurses Registry v.  M.N.R. (March 12, 1985, Toronto) the courts 
made the decision under the then current Unemployment Insurance Regulations  paragraph
 12(g), which is identical to section 6(g) of current Employment insurance regulations.

This message, issued by the Ministry of National Revenue (MNR) communicated the
government’s directions relative to Placement Agency’s obligations as the employer of record
where they employ and remunerate a person.

Message to All Placement Agencies



2003 Central Registry of Graduate Nurses v MNR

In a more recent Court of Appeal case Central Registry of Graduate Nurses v. M.N.R., 2003 TCC
822, which was, according to the Justice, almost identical to the previous case, Justice
MacLatchy D.J, agreed with and confirmed the decision made by Justice Heald J. in the Jean 
Sheridan O/A AccentNurses Registry v. M.N.R. case.

Part of the significance of the message to all placement agencies was that in it, the MNR refers
to the relationship (i.e. “employ and remunerate”) as opposed to using the word “Placed”. This
text clarifies the intent of the government in this matter thereby dispelling any suggestion that
where the person is not “placed” into the contract by the Placement Agency that this is
someway eliminates the insurability of the individual/person.

Subsequent to the issuance of this message, the Government’s Guide to Employers added
directions to placement agencies to put the  text “Code 11 – Placement Agency/S.E.” on the T4s
issued by the Placement Agency to the contracted worker. More recent directions have the
Placement Agency now adding the text "Code 11” in Box 23



CONSTITUTION ACT, 1867

30 & 31 Victoria, c. 3 (U.K.)

Treaty Obligations

132. The Parliament and Government of Canada shall have all Powers necessary or
proper for performing the Obligations of Canada or of any Province thereof, as Part of the
British Empire, towards Foreign Countries, arising under Treaties between the Empire and
such Foreign Countries.



International Covenant on Economic, Social and Cultural Rights

New York, 16 December 1966

May 19th 1976 – Canada signed and ratified

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human person,

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free human
beings enjoying freedom from fear and want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cultural rights, as well as his civil and political rights,

Considering the obligation of States under the Charter of the United Nations to promote universal respect
for, and observance of, human rights and freedoms,

Realizing that the individual, having duties to other individuals and to the community to which he belongs, is
under a responsibility to strive for the promotion and observance of the rights recognized in the present
Covenant,

Agree upon the following articles:

Article 9

The States Parties to the present Covenant recognize the right of everyone to social security,
including social insurance.



CONSTITUTION ACT, 1982 (80)

PART I
CANADIAN CHARTER OF RIGHTS AND FREEDOMS

LEGAL RIGHTS

7. Everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental justice.



GE.08-40397  (E)    070208 

UNITED 
NATIONS 

 

E 
 

Economic and Social 
Council 
 

Distr. 
GENERAL 

E/C.12/GC/19 
4 February 2008 

Original:  ENGLISH 

 
COMMITTEE ON ECONOMIC, SOCIAL 
AND CULTURAL RIGHTS 
Thirty-ninth session 
5-23 November 2007 
 

GENERAL COMMENT NO. 191 

The right to social security (art. 9) 

 

 

                                                 
1  Adopted on 23 November 2007.  



  E/C.12/GC/19 
  page 11 
 
3. Workers inadequately protected by social security (part-time, casual, self-employed 
 and homeworkers) 

33.   Steps must be taken by States parties to the maximum of their available resources to 
ensure that the social security systems cover workers inadequately protected by social security, 
including part-time workers, casual workers, the self-employed and homeworkers. Where social 
security schemes for such workers are based on occupational activity, they should be adapted so 
that they enjoy conditions equivalent to those of comparable full-time workers. Except in the 
case of employment injury, these conditions could be determined in proportion to hours of work, 
contributions or earnings, or through other appropriate methods. Where such occupation-based 
schemes do not provide adequate coverage to these workers, a State party will need to adopt 
complementary measures.  

4. Informal economy   

34.  States parties must take steps to the maximum of their available resources to ensure that 
the social security systems cover those persons working in the informal economy. The informal 
economy has been defined by the International Labour Conference as “all economic activities by 
workers and economic units that are - in law or in practice - not covered or insufficiently covered 
by formal arrangements.”28 This duty is particularly important where social security systems are 
based on a formal employment relationship, business unit or registered residence. Measures 
could include: (a) removing obstacles that prevent such persons from accessing informal social 
security schemes, such as community-based insurance; (b) ensuring a minimum level of 
coverage of risks and contingencies with progressive expansion over time; and (c) respecting and 
supporting social security schemes developed within the informal economy such as micro-
insurance and other microcredit related schemes. The Committee notes that in a number of States 
parties with a large informal economy, programmes such as universal pension and health-care 
schemes that cover all persons have been adopted.    

5. Indigenous Peoples and Minority Groups  

35.  States parties should take particular care that indigenous peoples and ethnic and linguistic 
minorities are not excluded from social security systems through direct or indirect 
discrimination, particularly through the imposition of unreasonable eligibility conditions or lack 
of adequate access to information.  

6. Non-nationals (including migrant workers, refugees, asylum-seekers and stateless 
 persons)  

36. Article 2, paragraph 2, prohibits discrimination on grounds of nationality and the 
Committee notes that the Covenant contains no express jurisdictional limitation. Where non-
nationals, including migrant workers, have contributed to a social security scheme, they should 

                                                 
28  Conclusions concerning decent work and the informal economy, General Conference of the 
International Labour Organization, 90th session, para. 3. 
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Employment Insurance Act

S.C. 1996, c. 23

Assented to 1996-06-20

“self-employed person”
« travailleur indépendant »

“self-employed person” means an individual who

o (a) is or was engaged in a business; or

o (b) is employed but does not have insurable employment by reason of paragraph
5(2)(b). (the employment of a person by a corporation if the person controls more
than 40% of the voting shares of the corporation)

INSURABLE EMPLOYMENT

(4) The Commission may, with the approval of the Governor in Council, make regulations
for including in insurable employment

(c) employment that is not employment under a contract of service if it appears to the
Commission that the terms and conditions of service of, and the nature of the work
performed by, persons employed in that employment are similar to the terms and conditions
of service of, and the nature of the work performed by, persons employed under a contract
of service;



Employment Insurance Regulations

SOR/96-332

EMPLOYMENT INSURANCE ACT

Registration 1996-06-28

INSURABLE EMPLOYMENT
EMPLOYMENT INCLUDED IN INSURABLE EMPLOYMENT

6. Employment in any of the following employments, unless it is excluded from insurable
employment by any provision of these Regulations, is included in insurable employment:

(g) employment of a person who is placed in that employment by a placement or
employment agency to perform services for and under the direction and control of a client of
the agency, where that person is remunerated by the agency for the performance of those
services.

Insurable Earnings and Collection of Premiums Regulations

(SOR/97-33)

Regulations are current to 2014-09-01 and last amended on 2014-06-19.

Enabling Act: EMPLOYMENT INSURANCE ACT

PLACEMENT OR EMPLOYMENT AGENCIES

7. Where a person is placed in insurable employment by a placement or
employment agency under an arrangement whereby the earnings of the person are
paid by the agency, the agency shall, for the purposes of maintaining records,
calculating the person’s insurable earnings and paying, deducting and remitting the
premiums payable on those insurable earnings under the Act and these
Regulations, be deemed to be the employer of the person.



Canada Pension Plan

R.S.C., 1985, c. C-8

An Act to establish a comprehensive program of old age pensions and supplementary
benefits in Canada payable to and in respect of contributors

Contributions by Persons in respect of Self-Employed Earnings

Marginal note:Amount of contribution in respect of self-employed earnings

 10. (1) Every individual who is resident in Canada for the purposes of
the Income Tax Act during a year and who has contributory self-employed
earnings for the year shall make a contribution for the year of an amount equal to
the product obtained when the contribution rate for self-employed persons for the
year is multiplied by the lesser of

o (a) the individual’s contributory self-employed earnings for the year,
minus the amount by which the individual’s basic exemption for the year
exceeds the aggregate of

 (i) all amounts deducted as prescribed on account of the
individual’s basic exemption for the year whether by one or
more employers pursuant to section 8, and

 (ii) all amounts deducted as prescribed by or under a
provincial pension plan on account of any like exemption for
the year whether by one or more employers pursuant to that
plan, and

o (b) the individual’s maximum contributory earnings for the year, minus
the individual’s salary and wages, if any, on which a contribution has
been made for the year and such amount, if any, as is determined in
prescribed manner to be the individual’s salary and wages on which a
contribution has been made for the year by the individual under a
provincial pension plan.

 Marginal note:Employment succeeded by self-employment

(2) For the purpose of subsection (1), if a person, in a year after 2003, is an
employee of a corporation controlled by the person, ceases to be employed by
that corporation and becomes self-employed, the person may

o (a) take into account the amount of contributory salary and wages paid
by the corporation to the employee in the year as contributory self-
employed earnings of the person in the year; and



o (b) take into account the amounts deducted, remitted or contributed by
the corporation in relation to the employee’s contributions and the
employer’s contributions in respect of the person for the year as
contributions by the person in respect of self-employment earnings in
that year.

 R.S., 1985, c. C-8, s. 10;

 R.S., 1985, c. 30 (2nd Supp.), s. 3;

 2004, c. 22, s. 16.

Canada Pension Plan Regulations

PENSIONABLE EMPLOYMENT

 34. (1) Where any individual is placed by a placement or employment
agency in employment with or for performance of services for a client of the
agency and the terms or conditions on which the employment or services are
performed and the remuneration thereof is paid constitute a contract of service or
are analogous to a contract of service, the employment or performance of
services is included in pensionable employment and the agency or the client,
whichever pays the remuneration to the individual, shall, for the purposes of
maintaining records and filing returns and paying, deducting and remitting
contributions payable by and in respect of the individual under the Act and these
Regulations, be deemed to be the employer of the individual.

 (2) For the purposes of subsection (1), “placement or employment
agency” includes any person or organization that is engaged in the business of
placing individuals in employment or for performance of services or of securing
employment for individuals for a fee, reward or other remuneration.



Jean Sheridan O/A Accent Nurses Registry v. The Minister of National Revenue (March 12,
1985, Toronto)

Judge: Heald J.

Summary

Nurses that were considered independent contractors were placed by the Jean Sheridan Accent
Nurses Registry into an employment with hospital under the control of the hospital. The
applicant received all the money and remained 10% of their pay.  The question was if nurses
were engaged in insurable employment,  and accordingly Sheridan must pay the prescribed
premiums in those situations where, as here, the nurses received their pay from the applicant
and not from the hospital.

Sheridan claimed that she was merely a conduit of the remuneration paid by the hospital. The
judge didn`t agree with this, as applicant received all of the pay earned by the nurses and
thereafter she remitted to the individual nurses the proper amount earned by each after
deducting from that amount, her fee of 10%.

Regulation 12(g) of the Unemployment Insurance Regulations, C.R.C. c – 1576 :

12. Employment in any of the following employments, unless it is excepted employment under
subsection 3(2) of the Act or excepted from insurable employment by any other provisions of
these Regulations, is included in insurable employment:

(g) employment of a person who is placed in that employment by a placement or employment
agency to perform services for and under the direction and control of a client of the agency
where that person is remunerated by the agency for the performance of such services.

In the case was cited another court case - Martin Service Station Ltd. V. Minister of National
Revenue (1977) 2 S.C.R. 996 - Mr. Justice Beetz:

“In order to avoid paying contributions under the Acts, some persons might however elect to
give to their contractual relationship a form other than that of a contract of service;  the
impugned enactments, in so far as they enable the unemployment Insurance Commission to
reach such persons, pertain to the category of enforcement provisions and are clearly intra
vires.  But, even leaving out of account any possible intention to evade the Acts, if conditions
become such that those who have a contract of employment to perform a given type of work
find themselves unemployed, it is most likely that those who perform the same type of work,
although they be self-employed, will also find themselves out of work because of the same
conditions. It is mainly to protect the latter against this risk of unavailability of work and
whether they be self-employed or employed under a contract of service, taxi drivers and bus
drivers for instance are exposed to the risk of being deprived of work. This risk is, in my opinion,
an insurable one…”







Central Registry of Graduate Nurses v. M.N.R., 2003 TCC 822

Judge: MacLatchy, D.J.

Summary

This case is basically identical to the Jean Sheridan case and judge found that CRGN was a
placement agency.

For this court case judge applied new regulations which are, for all practical purposes, identical
to the Unemployment Insurance Act Regulations 12(g).

Paragraph 6(g) of the EI Regulations is as follows:

6. Employment in any of the following employments, unless it is excluded from insurable from
the insurable employment by any of these Regulations, is included in insurable employment:

(g) employment of a person who is placed in that employment by a placement or employment
agency to perform services for and under the direction and control of a client of the agency,
where that person is remunerated by the agency for the performance of those services.

The Minister argued that there are four elements to the provision: there must be employment
of a person (meaning for this section is set up by the Judge Weisman in the court decision
Isomeric Inc. (c.o.b. System Search Group) v. Canada (M.N.R., [200] T.C.J. No. 843. Word
“employment” should not to be given a narrow interpretation of contract od service but is to be
construed in a broader sense of activity or occupation.); that person must have been placed in
that employment by a placement or employment agency; that person performed services
under the director and control of the client of the agency and that person was remunerated by
the Agency for the performance of those services.
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